Prepared by and Return to: [ATTORNEY NAME AND ADDRESS]








                  File No.: [MIDDLESEX COUNTY FILE NO.]

DEVELOPER UTILITY AGREEMENT

THIS AGREEMENT made this _________  day of __________________, 202__ between the County of Middlesex, a municipal corporation of the State of New Jersey, having its principal offices at 75 Bayard Street in the City of New Brunswick, State of New Jersey, hereinafter "COUNTY," and INSERT DEVELOPER’S NAME/ADDRESS, hereinafter “DEVELOPER,” and INSERT MUNICIPALITY NAME, a municipal corporation of the State of New Jersey, having its principal office at INSERT LOCATION, hereinafter “MUNICIPALITY.”
WHEREAS, the DEVELOPER submitted a site plan or subdivision application to the COUNTY, entitled, INSERT PLAN TITLE INFORMATION INCLUDING PREPARER AND DATE; and
WHEREAS, the Middlesex County Planning Board’s Development Review Committee granted conditional approval for this application INSERT PLANNING BOARD FILE NO. on INSERT DATE OF APPROVAL; and

WHEREAS, the DEVELOPER also submitted a site plan or subdivision application to MUNICIPALITY, entitled INSERT PLAN TITLE INFORMATION; and 
WHEREAS, the INSERT MUNICIPALITY NAME Planning or Zoning Board granted preliminary and final approval for this application on INSERT MUNICIPAL APPROVAL DATE; and

WHEREAS, the DEVELOPER is desirous of constructing a new sanitary sewer force main within the County’s right-of-way on INSERT ROAD NAME, COUNTY ROUTE NO., MUNICIPALITY; and 

WHEREAS, the COUNTY recognizes the desirability of the installation of a new sanitary sewer force main as part of the application INSERT MCOP FILE NO.; and 

WHEREAS, the proposed sanitary sewer force main is a utility and will be included in the MUNICIPALITY sewer system; and 

WHEREAS, the COUNTY, MUNICIPALITY, and DEVELOPER, in discharge of their duties, are desirous of jointly providing for the improvements.
NOW, THEREFORE, in consideration of the mutual and joint obligations set forth herein and other valuable considerations, the COUNTY and DEVELOPER do hereby mutually agree as follows:

1.
The new sanitary sewer force main, herein referred to interchangeably as “utility” or “improvement” shall be installed on INSERT ROAD NAMED AND COUNTY ROUTE NO. as depicted on sanitary sewer force main plan dated INSERT DATE OF PLAN.
2.
In order to implement the improvements, the DEVELOPER agrees to furnish, supply, and/or undertake the following: 

a.
Bear one hundred percent (100%) of the cost of all design engineering services.

b.
Provide all necessary services for construction administration of the project.

c.
Prepare all documentation for the development and submission of as-built plans.
d.
Bear one hundred percent (100%) of the cost of all Construction Administration Services.

e.
Bear one hundred percent (100%) of the cost of construction.

f.
Bear responsibility for restoration, modification, alteration, or relocation of any appurtenances located within the right-of-way including, but not limited to, landscaping, trees, planters, walls, signs, building structures, underground storage tanks, parking lots, etc.

g.
Bear responsibility for maintenance and protection of traffic, including preparing a traffic control plan, hiring and scheduling of police traffic control personnel, and installation, maintenance, and removal of traffic control devices.

h.
The DEVELOPER shall obtain a separate Road Opening Permit from the COUNTY’s Office of Public Works prior to beginning any sanitary sewer work within the County right-of-way. When applying for the permit, the DEVELOPER shall provide a 24-hour emergency contact number. The 24-hour emergency number shall be for an individual that is authorized to approve any emergency work. The Road Opening Permit application shall also include an acknowledgement of receipt by the COUNTY’s Office of Planning of the required performance guarantee.  A permit application will not be accepted without the emergency contact information and acknowledgement of receipt of the performance guarantee. 

i.
The installation of the sanitary sewer force main may be performed as separate phases, and each phase of the construction of the sanitary sewer force main shall be completed within 90 days of the start of construction.

j.
Schedule a preconstruction meeting at the COUNTY offices. The DEVELOPER, contractor, subcontractor, COUNTY, MUNICIPALITY, police, and affected utilities shall be invited to attend. A Road Opening Permit may be issued after the preconstruction meeting is held.

4.
The COUNTY and DEVELOPER further mutually agree that:

a.
The COUNTY shall review and comment on plans.  The MUNICIPALITY shall be afforded an opportunity to review and comment on the plans.
b.
Upon receipt of the COUNTY’S and MUNICIPALITY’s comments, if provided, the DEVELOPER will review for conflicts with the comments. If necessary, a meeting will be held between the COUNTY, MUNICIPALITY, and DEVELOPER to resolve all conflicts.

c.
The COUNTY and MUNICIPALITY shall have the opportunity to attend all progress meetings the DEVELOPER has on the Project.

d.
Compensation of COUNTY Employees and MUNICIPAL Employees shall be borne by the respective governing bodies.  
e.
The rights and obligations assumed under this Agreement shall in no event prohibit, restrict, limit or effect the COUNTY Planning Board or the MUNICIPAL Planning Board from imposing on any developer or applicant for subdivision or site plan approvals, any obligations or requirements permitted or authorized under N.J.S.A. 40:27-1 et seq. or any other law.

f.
The parties hereto agree that any proposed changes or modifications to the final design shall be approved in writing by the COUNTY.

g.
The cost of relocation of existing utilities or providing for future utilities shall be the responsibility of the utility owner, whether it is a utility company, authority, or MUNICIPALITY.

h.
Traffic control shall be provided for in the construction contract and shall be the sole responsibility of the DEVELOPER, and in accordance with the current Manual of Uniform Traffic Control Devices.  The traffic control plan shall be provided to the COUNTY Office of Public Works when requesting the Road Opening Permit.  

i.
The DEVELOPER shall provide the COUNTY with a Performance Bond for the trenching work and pavement restoration for the sanitary force main installation within the County’s right-of-way.

5.
The COUNTY, MUNICIPALITY, and DEVELOPER further mutually agree:

a.
The DEVELOPER, in concert with the MUNICIPALITY, at its own cost and expense, shall furnish, supply, and undertake the responsibility for the ownership, operation and ongoing maintenance of the sanitary sewer force main, within the County right-of-way, after construction and in perpetuity, and the COUNTY shall have no responsibility with regard to same. 
b.
The DEVELOPER, in concert with the MUNICIPALITY, shall pay all costs and expenses associated with any future repairs, malfunctions, relocation, removal and/or reinstallation of any portion of the sanitary sewer force main, within the County right-of-way, and the COUNTY shall have no responsibility with regard to same.  
c.
The MUNICIPALITY shall serve in perpetuity as the official primary contact for the aforesaid provisions. The MUNICIPALITY may delegate all other responsibilities to the DEVELOPER but must facilitate and coordinate with the DEVELOPER as to the obligations set forth in Sections a and b above to assist the COUNTY.

d.
The DEVELOPER shall at all times hereafter defend, indemnify and hold the COUNTY harmless, including its elected officials, officers, trustees, employees, and agents, from and against any and all liability, malfunctions, losses, claims, damages and suit for damages for property and injury to and/or death to persons including, but not limited to, all costs and expenses associated with any litigation and reasonable attorney’s fees and court costs caused by or resulting from the acts or omissions of the DEVELOPER arising out of this Agreement or any of the obligations assumed or agreed to herein.
6.  
GENERAL CONDITIONS:

a.
This Agreement and all of the rights and obligations hereunder shall inure to the benefit of and be binding upon the Parties hereto and their respective successors and assigns. Neither this Agreement nor any right, remedy, obligation, or liability arising hereunder or by reason hereof nor any of the documents executed in connection herewith may be assigned by any Party without the prior written consent of the other Parties.  Any attempted assignment in violation of this Agreement shall be null and void.

b.
 The DEVELOPER shall require any successor or assignee, whether direct or indirect, by purchase, merger, consolidation or otherwise, to all or substantially all the business or assets of the DEVELOPER, expressly and unconditionally to assume and agree to perform the DEVELOPER’S obligations under this Agreement, in the same manner and to the same extent that the DEVELOPER would be required to perform if no such succession or assignment had taken place.
c.
This Agreement shall be recorded in the Middlesex County Clerk’s real estate records and shall be a covenant running with the Property, in perpetuity, in order to put prospective purchasers or other interested parties on notice and to be bound to the terms and provisions hereof.

d.
Amendments. This Agreement may not be amended or modified for any reason without the express prior written consent of the parties hereto.

e. 
Further Assurances and Corrective Instruments. Each party shall execute, acknowledge and deliver, or cause to be executed, acknowledged, and delivered, such supplements hereto and such other instruments as may reasonably be required for correcting any inadequate or incorrect description of the Project or to correct any inconsistent or ambiguous term hereof.
f.
Notice. (1) For all issues related to this Agreement, notice or other communications required or permitted to be hereunder shall be in writing, and shall be delivered personally, by telecopy (with hard copy and transmission confirmation sent by a recognized overnight national courier service for next business day delivery), by certified mail, return receipt requested, first class postage prepaid by the Parties, or electronic transmission at the addresses set forth below (or to such other addresses as the Parties may specify by due notice to the other):


As to the DEVELOPER: 

[INSERT]

As to COUNTY :


Middlesex County Engineer


Ronald Sendner 


(2) For all issues related to the operation, maintenance, malfunction, or repair of the utility, notice or other communications required or permitted to be hereunder shall be in writing, and shall be delivered personally, by telecopy (with hard copy and transmission confirmation sent by a recognized overnight national courier service for next business day delivery), by certified mail, return receipt requested, first class postage prepaid by the Parties, or electronic transmission at the addresses set forth below (or to such other addresses as the Parties may specify by due notice to the other):


As to the DEVELOPER: 

[INSERT]
As to the MUNICIPALITY:


[INSERT]

With a copy to the COUNTY :


Middlesex County Engineer


Ronald Sendner
g.
This Agreement sets forth all the promises, covenants, agreements, conditions, and undertakings between the parties hereto with respect to the subject matter hereof, and supersedes all prior or contemporaneous agreements and undertakings, inducements, or conditions, express or implied, oral or written between the parties hereto.

h.
This Agreement shall be governed by and construed in accordance with the laws of the State of New Jersey, without reference to its conflict of laws provisions. The Parties agree that the jurisdiction of the Superior Court of New Jersey, Middlesex County, shall be exclusive with respect to any dispute, interpretation, or enforcement of this agreement.

i.
If any provision of this agreement or the application thereof to any party shall be held to be invalid or illegal, or otherwise unenforceable, the remaining provisions hereof shall nevertheless remain in full force and effect and shall not be affected by such illegality, invalidity or unenforceability.

WITNESS THEREOF, the COUNTY, MUNICIPALITY, and DEVELOPER shall cause this agreement to be executed by their proper corporate officials and their proper corporate seals affixed this day and year above written.

AFFIXED:



COUNTY OF MIDDLESEX
__________________________________   
______________________________

____________________________, Clerk
Ronald G. Rios, Director

Board of County Commissioners          
Board of County Commissioners
AFFIXED:



[INSERT DEVELOPER’S NAME] 
__________________________________   
______________________________

WITNESS




AFFIXED: 



[INSERT MUNICIPALITY NAME]
__________________________________   
______________________________

WITNESS

Required Attachments 

1. County Acknowledgement Form

2. Municipal Acknowledgement Form

3. LLC, Partnership, Individual, or Corporate Acknowledgement Form
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